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BBepneHue

Mpobnembl BOSHUWKHOBEHUSA, CYLLLHOCTU, MPUPOAbLI FocyapcTBa U npaBa, Ux
PYHKLNOHNPOBAHMSA, 3HAYEHNS N POSIN B OBLLLECTBEHHON »XN3HW, MPaBOBOWN
DENCTBUTENIbHOCTU U TEHAEHUNIN Pa3BUTUSA, MOJINTUYECKNX MPOLLECCOB N UX OTParKeHUS
B Y€JIOBEYECKOM CO3HAHMKN OTHOCATCA K YNCNY KJoYeBbIX. OCMbICNeHME 3TUX Npobnem -
obbekTuBHasA NoTpebHOCTb U 0bA3aTeNbHOE YyCI0BME HAaYYHOro ynpaBsieHus
npoueccamu, npoTekaowmmmn B obiecTse.

NMOHATNA rocygapCcTBa U NpaBa - HEM3MEHHbIe CMYTHUKWN HbiHewHero obuiecTsa, a
3Ha4YMT NpobsieMa Nx B3aUMOCBA3UN SABNSAETCSA CJIOXKHOM N MHOronsiaHoBon. CBA3aHO 3TO C
onpeneneHHbIMN haKTopaMu: YCJIOXKHEHME opraHu3aunm obuiectBa, opraHmM3aLUOHHOEe
1N pyHKLMNOHAbHOE pa3BUTNE CaMOro rocyaapcTBa, MHOMOC/IOXKHOCTb CUCTEMbI
COLMNaNbHOro yrnpassaeHusa n T.4. Bce 3To ycunmeBaeT OTHOCUTESIbHYIO
CaMOCTOATENbHOCTb MpaBa Mo OTHOLLUEHUIO K FOCYAapCTBY, T.K. CBSI3b MeXXAY HUMU
onocpencTByeTCs AaHHbIMU hakTopamun. FocynapCcTBO, OKa3biBas BO3AENCTBME Ha
MpaBo, TOXKE 3aBUCUT OT 3TUX PaKTOPOB, C/lef0BaTE/IbHO MOXXHO rOBOPUTb 06
onpeneneHHOM yCUIeHUN Poin NpaBa MO OTHOLLUEHWIO K FOCYyAapCTBY, a Npu 3TOM
yC/I0BMW PacCMOTpPEHME BOMPOCa O COOTHOLLEHUN N B3aMMOCBA3M rocyaapCcTBa W npaBa
ABNAETCA aKTyaJIbHbIM.

Ob6BbeKTOM nccnenoBaHNs ABNSAIOTCS BOMpPOChHI NMpasoBegeHnd, npegMeToM -
B3aMMOCBA3b rocygapcCTtBa 1 NMpaBa.

Lienbio paboTbl N0 nccnenyeMom TeMaTUKe SABASAETCSA U3yYeHMe B3aMOCBA3N
rocypapcTBa M npaga. [NocTaBNeHHas uenb npegonpenennsia NoCTaHOBKY Criefyowmx
3apay:

- U3yYnNTb Npobriemy B3aMMOCBA3M rocynapCcTBa U NPaBa;

- BbISIBUTb BO34ENCTBUE rocyaapcCTtBa Ha MNnpaso,
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- pacKpbITb BO3AENCTBME NpaBa Ha rocy1apcTBo.

1. TlocypapcTBO U NpaBo

TepMUHbl «rocyaapcTBO» UIWN «paBo» NMEIT pa3/iniHoe coaep)XaHue B 3aBUCUMOCTU
OT KOHTEKCTa nX yI'IOTpe6J'IEHI/IF|.

lMpaBo - 3T0 cncteMa obsi3aTesNibHbIX A1 BCEX, 3aKPerneHHbIX (hopMasibHO HOPMAaTUBHbIX
aKTOB, NpeanucaHnin n NpaBu, KOTOpPble YCTaHaB/IMBAET MU peasin3yeT rocynapcTBo.
MpaBo Bbipa>kaeT MHTepechl 0bLecTBa B LLe/IOM, peryampyeTt camble 3Ha4YNMble
obLLecTBEHHbIE NHTEpPEeChl, MPeaoCcTaBAAA IMYHOCTN CyObEKTMBHbIE MpaBa, a TakXXe
BO3Jlarasi Ha Hee 06513aHHOCTMW.

FocynapcTBo — «NonuTUYeckas opraHmnsauuns obuiectsa, obecneymBatollas ero
€VHCTBO N LEeJIOCTHOCTb, OCYLLECTBAALLLAA NOCPeACTBOM rocy4apCTBEHHOr0
MexaHW3Ma ynpaBJsieHne genamm obLiecTBa, CyBepeHHyo Nybsin4Hyo BNacThb,
npuaatoLLan npaey obuieobsizaTenbHoOe 3HAYEHUE, rapaHTupyoLwas rnpasa 1 ceobonbl
rpa>xgaH, 3aKOHHOCTb 1 NPaBOMNOPSO0K».

Bonpoc 0 NoHATUM rocyfapcTBa ABNSAETCHA CTOJIb XKe CNIOXKHbIM U APEBHUM, CKOJIb 1 CAMO
rocygapcTtBo. K Hemy obpallianmck Bce omnocodbl N IOPUCTbI BCEX CTPaH U HApOO0B Ha
BCeX 3Tanax BO3HUKHOBEHUSA U pPa3BUTUA rocyaapcTsa - ¢ [ipeBHero Puma v ipesHen
peunn BNNOTb 00 Hawunx aHen. MNMpeactaBseHUsa 0 rocygapCcTBe Kak O NMpaBoOBOM
cybbeKkTe 3apoXXaalTCsa yKe B aHTUYHOM CO3HaHuun. o cnosam lMnaTtoHa, rocynapcTso,
cyulecTByloLlee B KOHKPETHbIN NCTOpUYeCcKuin nepunon, sonsowiaeT B cebe ocobbie
HPaBCTBEHHO-MNPaBOBbIe Ka4YeCTBa CBOUX FpakaaH, nx soxxgeneHus, pobponerenn,
naeanbl: «B KaKaoM U3 HaC NPUCYTCTBYIOT Kak pa3 Te »Xe BUAbl HPAaBCTBEHHbIX CBOMNCTB,
4YTO M B rocyapcTBe»; «B rocygapcTee 1 B Aylle Ka)K4oro oTaesibHOro 4esioBeka
MMEKTCA O4HU N Te )Ke Havasa, U YNC0 NX 0ONHAKOBO». iaeanbHoe )Xe rocyapcTBo
[OJIKHO 3akto4daTbh B cebe BceobLuyto nobpoaeTenb, OCHOBbIBaTbCA Ha 3aKOHaX Kak
onpeneneHmnax pasyma. Ero npasmtenu npmsBaHbl ObITb CYXXUTENAMN 3aKOHOB: «4
OencTBUTENbHO YOe)KAeH, 4TO CraceHmne rocygapcTBa 3aBUCUT OT 3Toro 6osbLue, 4em oT
4ero-To MHOro. B NPOTMBHOM Cily4ae rocyaapcTBo rmbHeT. 4 BuXy 6am3kyto rubenb Toro
rocynapcCTBa, rae 3aKOH He MeeT CUJIbl U HAXOAUTCSA Nnoa Yben-nmbo BacTbio. Tam Xe,
rae 3akoH - BJlaAblka Hag NpaBUTENsMMN, @ OHU - ero pabbl, 1 ycMaTpumBato cnaceHue
rocynapcTBa U Bce Bnara, Kakme ToNIbKO MOTyT AapoBaTb rocygapcTBamM borm» (Takxe
rno MNnaToHy).



OCMbIC/IEHME MPOUNCXOXKAEHUS COLMAIbHBIX MHCTUTYTOB rocygapcTBa U NpaBa 3aHUMaeT
CYLLLIECTBEHHYIO YaCTb BCEX TEOPETUKO-NMPABOBbLIX KOHLUEMNLNIA, KOTOPbIe BKOYAOTCS B
coAeprXaHne He TOJIbKO HayKn Teopumn rocygapcTBa 1 Npaea, HO U UCTOPUN
NOJINTUYECKMX U NPABOBbIX YYEHWUN.

2. Teopumn NPOUCXOXXAOEHUSA rocyaapcTea U npasa

— TeoJsiornyeckas Teopus HacTamBaeT Ha 60XKeCTBEHHOM MPOUCXOXKAEHUN
rocygapcTBa W NpaBa, NCTOYHUKOM MNpaBa CYNTAET PENIUTMO3HbIE KHUIN, NpexXae BCero
Bubnuto cnocobcTBoBana ycTaHoOBMEeHUO abCONOTHOM MOHapPXUu;

— UPPUraLmMOHHaA TeEOpPNA obbacHseT MPoONUCXoXageHne rocyaapcrtea U3 KPYMHbIX
3emsiegesnibyecknx obWwmnH, NCTOYHUKOM npaBa CHNTaAET arpokKasjieHaapb,

— naTpuapxasibHas Teopus 3apoaunack B [ipeBHen peuunmn, paccMaTpuBaeT
BO3HWUKHOBEHME rocyAapCTBa U3 pa3poCLUencsi CEMbU C HEOrPaAHMYEHHOW BNacCTbiO ee
rnaBbl, NaTpMapxa n NPUPOAHOE NPONCXOXKAEHME NpaBa;

— ecTecTBeHHo-npaBoBas ([oroBopHas) tTeopusa 3apogunnace B lpesHemMm Mupe un
nonyymna pacnpoctpaHeHue B XVII—XVIII BB. B Tpyaax I'. F'peumns, Ox. Jlokka, T. Fo66ca,
X. Pycco, A. H. PaguweBa n gp., nopsasa C pesIMrmo3HbiMy npeacTtaBieHnsaMy o
MPOUCXOXXAEHNN roCcyfapcTBa U roCyAapCTBEHHOW BNACTU, CHUTAET, YTO rocyaapcTBO
3apoannoch B pe3sysibTaTe 06WecTBEHHOr0 AOroBOpa MexXxay to4bMn, HaXo4AWMMNCS B
«@CTeCTBEHHOM» COCTOAHUWN; CTOPOHHUKKN AOrOBOPHOW Teopumn paspabotanm n
€CTeCTBEHHO-NPaBOBYO KOHLENUMIO NMpaB 1 cBOOOA YesioBEKa U rpaXkKAaHUHa;

— opraHM4yeckas Teopusa paccMaTpmBaeT rocyapcTBo Kak obLeCcTBEeHHbIV OpraHn3m,
COCTOALLMN U3 Ntoaen, NoLoOHO TOMY, KaK XXMBOWN YesIOBEYECKUA OpraHnu3M COCTOUT U3
KJ1IeTOK;

— ncuxosorndyeckas Teopus 06bACHAET NPONCXOXKAEHMe rocynapcTBa U npaBa
NCUXONOrNYECKUMN NOTPEBHOCTAMN NOAEN XKUTb B paMKax OpraHn3oBaHHoOro obuiecTsa
N KONIEKTUBHOIO B3aMOOENCTBUS, PaCTBOPSIET NPaBO B MHANUBUAYANbHON MCUXUKE,
JleNaeT ero ToOXXAeCTBEeHHbIM NMPaBOCO3HAHMIO, MCKAXKAEeT ero CBsi3b C SKOHOMMKOWN U
rocy4apCTBOM;

— TEeopusa HaCUJINA YTBEPKLAET, 4TO rocyAapCTBO BO3HMKAET B pe3ysibTaTe Hacuang
BHYTPEHHEero (3KOHOMUYECKOro 1 NnoJIMTUYECKOro) U BHeLWHero (3aBoesaHne oaHUM
Hapo4OM OpYyroro);



— pacoBas Teopusi OCHOBaHa Ha NOCTyJlaTe HeEpaBeHCTBa JIloAel pasHbIX pac;
rocyapCTBO ABNAETCS CPEACTBOM BO3HUKHOBEHWUS U MPOAOJIXKEHMNS TOro
HaCMJIbCTBEHHOIO COLMaNbHOIro NMpoLecca, B Xxoe KOTOPOro NPONUCXOANT poxxaeHue
NyYLIero YesioBeKa, rocrnoACcTBYHOLLEro Ha OCTasIbHOW Maccon noaen;

— MHUecTHasA (nosioBas) Teopnusa NCXOAUT U3 TOro, 4To Nnyban4yHas BnacTb
(rocymapCTBO) BO3HUKIIO U3 rpynnbl Jl0gen, 3aHUMaBLUNXCA KOHTPOJIEM 33
cobniogeHmneM 3anpeTa Ha KPOBOCMELLEHME N NMPUMEHSBLLUEN NPUHYXXAEHME 3a ero
HencnosiHeHwue;

— CMMOPTUBHaA TEOPUA HalNpAMYIO CBA3bIBAET NMPONCXOXKAOEHWNE FOCYyOAapCTBa CO
CrnopTnMBHLIMU UTPaMN N YINMPaXHEHUAMMNA, HeobxoaAnMbIMU YeJI0BEKY AJiA yCI'IeLIJHOI7I
OXOTbl N OpraHM3aunm BOEHHOIo Aena,

— NaTPUMMOHMANIbHAA TEOPUS YTBEPXKOAET, YTO roCyJapCTBO BO3HUKJIIO U3
no3emesibHOM COBCTBEHHOCTU; U3 NMpaBa BAafeHUs 3eMJieil BNaCcTb aBTOMATUYECKU
PACNPOCTPAHAETCSA U Ha NPOXXMBAKLWNX Ha HEW Noaen;

— 3KOHOMMYecKas Teopus NnpeacTaB/seT NosBJeHNne rocyaapcTBa Kak pe3ynbTaT
NCTOPNYECKOro npouecca, BeAyLwmM 3BEHOM KOTOPOro SIBASKOTCA 3KOHOMUYECKNEe
npeobpa3oBaHns;

— ancgpysHaa Teopunsa obbACHAET Npouecc rocyaapCTBeHHOro obpasoBaHms
nepegayen onbiTa ynpasneHmnsa 6onbwnMm oTpagamMmm Yesnosevyeckoro obuiectsa oT
OLHWUX HApPOLOB APYrMM UM KaK pe3ysibTaT pacnpoCTpaHeHns onbiTa rocyapCTBEHHO-
MPaBOBOM XXWU3HWN Ha Te PervoHbl 3eMHOro Wwapa, rae OH eLle He UCNOoJ1b30BaJICs;

— NMpUMUPUTENIbHasA TEOPUS YTBEPXKOAET, YTO NMPaBO BO3HUKJIIO HE OIS
yperysnpoBaHns OTHOLIEHUIA BHYTPW poAa, a AJ18 yNopsaaodYeHnss OTHOLIEHUNN Mexay
podamu;

— PeryjasaTuBHas Teopnd pacCMaTpmBaeT BO3HNKHOBEHNE MpaBa OJ1d4 YCTaHOBJIEHUA U
nognep>XXaHmAa rnopAankKa ond BCEW CTpaHbl;

— UCTOpHUYeCKasa Teopnda yTBepXX4a€T, 4HTO NpaBo BO3HMKJ10 CMOHTAHHO, nonobHo
A3blIKY N3 HaUWMOHaJIbHOIro AyXa, HapoaAHOro CoO3HaHuA,

— MaTtepuanaucTnyeckas (MapKCUCTCKas) Teopus NCXOOUT U3 TOro, YTO rocyaapCTBO
N NpaBoO BO3HUKAW NOA BANSAHUEM MaTepUasibHbIX N COLMANbHbIX YCNOBUN U
npeanocboK.



3. CooTHOLWIEeHue u B3aMMOCBA3b rocygapcTBa U npasBa

3.1. BanaHue rocypapcTBa Ha npaBo

FocynapcTBO - NPAMON hakTop CO3AaHUS YCTAaHOBOK NpaBa U OCHOBHAs chsia Ux
BbIMNOSIHEHUSA. BnacTb MMeeT LeHHoe 3Ha4YeHne ANs CyLleCcTBOBaHUA NpaBa Kak
cneundunyeckoro obpasoBaHunsa. OHa pUrypmpyeT B NpaBe U NPOHUKAET B CaMylo CYyTb
ero.

[ocynapCcTBO OCyLLeCTBAAET HaA30p 3a NPaBoM, UCMONb3yeT ero cnocobHocTu Ana
OOCTVXXEHNSA MOJINTUYECKNX Lesnien. B To Ke BpeMa Bo3LenCcTBMe rocygapcTea Ha npaso
He BCeLesio U He ABNsoLLeecs TOJIbKO MHCTPYMEHTOM rocypapcrtea. Oba 3Tnux noHATUSA
NMEKT HEKOTOPYH aBTOHOMHOCTb, COBCTBEHHYIO NIOrMKY (DOPMUPOBaHUSA U
PYHKLNOHUPOBaHMUA.

MpaBo ckNaAbiBAaeTCs NpU NPAMON MPUYACTHOCTU rocyaapcTBa. Ho rocynapcTBo ckopee
MMEHHO 3aBepLUaeT npouecc GopMMpoBaHMS NpaBa, Npuaasas npasy QOpMb
HOPMAaTUBHbIX OPUANYECKMX aKTOB, CyAebHOro n agMUHUCTPATMBHOIrO NpeLeaeHTa u
T.1.

TBOPYECTBO FrocyAapCcTBa B CMbIC/Ie (DOPMMPOBAHUS NpaBa:

1) B npaBoTBOpYeCKOW AeATeNbHOCTU. [oCcyaapCcTBO onpenenseT noTpebHoCTL B
pernaMmeHTaumm obuwecTBEHHbIX OTHOLWIEHNI, CO34aeT NOTPeObHOCTL B MaKCMMasibHO
paunoHabHOW lopuan4eckon popme 1 ydypexxgaeT HopMbl, npupasas M opmMasibHo-
IOPUANYECKUA XapaKTep. DTO 0O3HA4YaeT, YTO rocyfapcTBo, No CyTW, yCTaHaBIMBaeT
HOPMbI NpaBa.

2) B caHKUMOHUPOBAHUN HOPM, KOTOPbIE HE HOCAT NPSIMOro rocy4apCTBEHHOI 0O
XapakKTepa. B uctopum nsBecTHbl cy4yaun, Korga nosoXeHuem, BblpaboTaHHbIM NpaBoM
NN NOABAALWMMUNCS KaK pe3ysibTaT TOJIKOBAHMUSA HOPMbI, FOCYJapCTBO NpUaaBano
obsa3aTenbHoOEe 3HavYeHue.

3) B np3HaHuM hakTUYeCKn CHOPMUPOBABLUNXCS N CYLLECTBYIOLLMX OTHOLLIEHWI U
CBSi3el IoPUANYECKOro 3Ha4YeHus: Tak hopMupyeTca obbl4YHOE 1 npeLeaeHTHoOe NpaBo.

FocypnapcTBo obecrneymBaeT COBEPLUEHCTBOBAaHME CUCTEMbI UICTOYHMKOB NpaBa.
Coobpa3yeTcs € coumanbHO-3KOHOMUYECKMMUN MOTPEBHOCTAMU, NONUTUYECKON



CuTyaumen B obuiecTBe, rocyfapCcTBO B 3HAYNTENIbHOM Mepe OKa3biBaeT Ha BbIbop
TNNOB, FOCYAapPCTBEHHO-IOPNONYECKNX CpencTs obecnevyeHns NnpaBoOMEPHOro
nosBeneHuns. B 3TOM CMbIC/Ie MOXKHO CKa3aTb, YTO FrOCYyapCTBO yrpaBaseT NpaBoBOWN
cpepnown, obecneymBaeT ee 06HOBIEHNE COOTBETCTBEHHO BPEMEHMN.

3Ha4yMMa 1 posib FrocygapcTBa B obecnevyeHnn ocyllecTBaeHns npasa. Nctopus
NMoKa3bIBAET, YTO BHE 1 MOMMMO roCcylapCTBa UCMOJIb30BaHME ero pecypcos,
OCYLLECTB/IEHME NPaBOBbIX YCTAaHOBOK HEBO3MOXXHO. Ha3HayYeHMe rocygapcTBa, Takum
obpa3oM, NposiBASIETCS B TOM, YTO OHO MPM3BaHO CO34aBaTh lOpPUANYECKME YCIOBUS ONA
MCMNOJ/Ib30BaHNS MPeaoCTaBIeHHbIX 3aKOHOM BO3MO)XXHOCTEN B LIeNAX YA0BJIeTBOPEHMS
CBOMX UHTEpPEeCOoB K NoTpebHocTen. AKTUBHOCTb FocygapcTBa - Heobxoanmoe ycoBue
yTBEpPXAEeHNS NpaBa.

FocynapcTBO TakXe obecnevymBaeT oxpaHy NpaBa N AOMUHUPYIOLWNX NPaBOBbIX
OTHOWEHUN. FocyfapCTBEHHOE NPUHYXXOEHWE ABNSAETCA rapaHTUEN, KOTOPOW
nogkpennseTcs npaso. CaM pakT HaM4YUA Yrpo3bl FOCYyLapCTBEHHOIO MPUHYXOEHUSA
OXpaHseT nNpaBo. TeM CaMbiM YyNpPO4YMBaETCA NPaBONOPSAL0K, CO30aETCA PEXUM
Hanbonbwero 61aronpmMATCTBOBaHUSA A1 KOHCTPYKTUBHbIX OENCTBUN COLMASIbHbBIX
CcybbeKkToB.

KoHe4YHO, 06 bEKTUBHO CyLLIECTBYET Npenesbl BAMSHMUSA rocygapcTBa Ha NpaBo. B nepsyto
oyepenb 3To 00yC/IOBAIEHO PEryAATUBHBIM NOTEHLUMAIOM CaMOro rnpaBa, BO3MOXXHOCTSMU
rocygapcTBa U ero CTpykTyp obecneynTb AencTBMe NpaBa B COLMANIbHO-3KOHOMMUYECKMX
N NOJINTUYECKUX YCNOBUAX. [0CYyNapCTBO HE MOXXET TakK)Xe UCMO0JIb30BaTb MPaBo B
NPOTUBOPEYUMN C €r0 UCTUHHBLIM Ha3Ha4YeHneM.

3.2. BavaHue npaBa Ha rocyaapcTBoO

FoCynapCTBO HY>XXAAETCA B NMpaBe HE MeHee, YeM MpPaBo HY)XAAeTCs B roCy1apCTBe.
3aBUCMMOCTb FOCyapCcTBa OT NpaBa NposBAsSeTCS:

1. Bo BHYTpeHHeNn opraHusaumm rocygapctea. lNpaBo HeobxoaMMo rocyaapcTBy Os
caMoro hakTta cyuwecTtsoBaHuA. [paBo popMUpyeT CTPYKTYPY rocyaapcrea U
perynmpyeT BHYTPEHHNE OTHOWEHUSA B roCcy4apCTBEHHOM MeXaHN3Me,
B3aMMOOTHOLWEHNS Mexxay ero 6a3oBbiMu 3n1emeHTaMu. C NnoOMOLLbIO NpaBa
3aKpennsaTcs popMa rocygapcTBa, YCTPOWUCTBO rocannapaTta, KOMneTeHUns opraHos
BsiacTw. NMpaBo co3paeT puan4yeckmne rapaHTm NpoTnMB BO3MOXKHOIO 3axBaTa BacTu
OQHOWN N3 ee BeTBeN.



CnepnoBaTesIbHO, OTHOLLUEHNE MeXAY FOCCTPYKTYypaMn NoJslyvatoT npaBoBoe
perynmpoBaHune, NpeBpaLlatoTcsa B NPaBOOTHOLUEHMS.

C nomolb NMpaBa onpenenstoTcs MecTo, pPoJb, PYHKLUMN YacTel rocyAapCTBEHHOI O
annapaTa, X B3aMMoAencTBMe C ApYyrnmMm opraHamm n obuwiecTsom. 3a cyeT
ynopsao4YMBaHNA opraHM30BaHHbIX CBSI3eM rocynapcTBa, NpaBo obecnevynBaeT
paLMOoHaNbHOEe YCTPONCTBO FroCyAapCcTBa. TeM CaMbiM MpPaBo CO34aeT lopuanyeckme
NpeanocbIKK s 3HeKTUBHON PaboTbl BCEX 3BEHbEB MOCYAaPCTBEHHON CUCTEMBI.

2. B pesaTtenbHOCTU rocypgapcTea. ECTb ABa MeToda, MOCPenCTBOM KOTOPbIX rOCYAapCTBO
ONKTYyeT CBOIO BOJIO 0bLecTBYy:

- MeToad HaCuniuns, xapaKTepr||7| ONA TOTaJINTAaPHbIX TOCYOapcCTB,

- ULMBUN30BaHHOE yNpaBJ/ieHWe CoLNanbHbIMUN NPOLLECCAMKN C MOMOLLbIO MPaBOBbIX
WHCTPYMEHTOB, NPUCYLLIEe rocyAapCcTBaM C Pa3BUTbIM AEMOKPATUYECKNM PEXNMOM.

Takum 0bpa3om, COBpeMeHHOe AeMOKpaTMYeCcKoe rocy4apcTBo He MoXXeT 6e3 npasa
OCYLLIECTBNATb CBOO AeATENIbHOCTb. FocynapcTBo 6e3 yulepba ans obuiecTsa He MOXeT
MaHUMyAMpPoBaThb NPABOM UK 0CBOBOAUTL OT HEro.

CooTHOLWEHMKe npaea W rocygapcrtea

NpaBo — cuctema obAsaTenbHbIX oNA BCEX, MocyaapcTeo — ocobeHHas cyBepeHHasn
McxonAaWmMx oT rocyaapcTea HOpM, NONMUTUKO-TEPPUTOPUANbHAA OpraHn3auuns
OXpaHAEeMbIX UM, perynupyiouunx obwecTea, ocywecTBnAOLWAaNA yNpaBneHUe wn
06lecTBEHHbIE OTHOWEHNA. pykoBoacTBO 06WecTBOM C NOMOLWbIO NpaBa.

Puc. 1. CooTHOWweHMe rocynapcTea 1 rnpasa

Tabnvuya 1. HanpaBsiieHWe COOTHOLUEHMV rnpaBa v rocyaapcTBa

EAVHCTBO NpaBa U BauaHue rocypapctBa Ha BnuaHue npaBa Ha
rocypapcrea npaso rocynapcrBo



Co3paeT npaso B hopme 3aKoHoOaTesNIbHO 3aKpennsaeT
B ocHOBe ux

3aKOHa, HOPMATUBHbIX CTPYKTYpPYy rocynapcTBa, ero
BO3HUKHOBEHUSA nexaT

aKTax, cynebHbix MEXaHW3M, CUCTEMY
OAVHAKOBbIE MPUYUHbI

npeueneHTax FOCOPraHoOB M UX KOMMEeTEHLMIO

N 1o, n ppyroe
00 BbEeKTUBHO
HeobxoguMble

FapaHTUpyeT peanusaunio ABasieTcs CpeacTBoM
npaBa, peannsyeT B GOpMe OCYLLECTBJIEHMS 3a4a4 U

rnpaBonpuMeHeHuns HKUMW rocygapcTBa

couunanbHble ABeHNSA P P Py yhap

Obuwas uensb:

yrnopano4nTb 3akpenngeT u perynmpyer
OxpaHseT npaso oT .

obuiecTBeHHbIE . rMpaBoOBOW CTATyC JINYHOCTU B
HapyLeHnn

OTHOLLEeHUSA, BHECTU rocygapcree

CTabuNbHOCTb B XXWU3Hb

MpaBo neranusyeT OeaTenNbHOCTb FrocyaapcTBa. focaesTeNnbHOCTb C MOMOLLbIO NpaBa
NnoJsly4aeT paMKu punanyecknx tTpebosaHmin, 0603Ha4YaOTCS rpaHMLbl BMeLLIaTeIbCTBaA B
YaCTHYI XKU3Hb.

MpaBo 3aKkpennaseT cneundurnieckmne NHTepecbl HaUWn, YemMm OeNCTBYET Ha BNlaCTb B ee
B3aMMOOTHOLUEHMAX C 3TUMUN HALNAMMN.

dopma npasa obecneymBaeT ocywecTB/ieHNE KOHTPOJA 3a AEATENIbHOCTbIO
rocanrapaTa, 4HeM CO34a€T NMpaHTUN OTBETCTBEHHOCTW roCcyaapCTBa rnepemn obuwecTsoMm.

MpaBo BbICTyNaeT s3blkoM 06LEeHNs rocyaapcTBa C MUPOBbLIM COOOLLECTBOM.

MpaBo (M TONIbKO OHO) SABNSIETCA OCHOBHbIM CPeACTBOM NEernTuMaLmnum NnpuHyXaeHus.
MNpaBo onpeaensieT 0OCHOBaHWUSA, npenensl N GopMbl FOCYAAaPCTBEHHOIO MPUHYXXAEHWUS.

Taknm obpa3oM, MOXXHO cAenaTb BbiIBOL, YTO FrOCYyOapCTBO KAk BJIACTb HE MOXET
cyuw,ecTtBoBaTb BHe Npaga. [1paBo BbICTyMaeT MOLWHbLIM OrpaHU4YnTesieM nponssoJia
rocypapcTtsa. B 3ToM pakypce npaBo BbICTyMNaeT Kak cuia, cnocobHas nogymHnTb
rocygapcTteo. Obpa3Ho roBops, NpaBo BbICTyMaeT Hag rocyaapCTBOM A1 TOro, 4Tobbl
roCcyAapCTBO He BCTasl0 Hapj obuiecTBoOM.



He3aBMCMMO OT 3/1IEMEHTOB Pa3/iNyuns NpaBa U rocydapcTBa, MOXKHO rOBOPUTbL 06 nx
eOVHCTBE B C/iefyloleM paKypce:

1. Y BO3HMKHOBEHNA N rocygapcTBa, U NpaBa OgHU N Te XKe NPUYNHDbI;

2. W rocynapcTBO, U NpaBo ABMAOTCA 06BHEKTNBHO HEODBXOANMBLIMUN COLIMANIbHBLIMU
ABNEeHnaAMN,

3. Wy rocypapcTtBea, n y npasa obuias uenb.
FocynapCTBO BAUSET Ha NMpaBo cienytowmm obpasom:

1. Co3paeT npaso;

2. MNoopepuBaeT C/laXXeHHOCTb NMPaBoOBON CUCTEMBbI;

3. OpnumanbHO NCTONIKOBbLIBAET HOPMbI MPaBa;

4. PeannisyeTt HOpMbI NMpaBa B pOpMe npaBonpuMeHeHns;
5. Obecne4ymBaeT oxpaHy rnpasa.

NMpaBo BO34ENCTBYET Ha rocyfapCcTBO Tak:

1. KOHCTUTYLUMOHHO (QUKCUPYET U NeraamsyeT CyLecTBOBaHNE U AeSTeNbHOCTb
rocynapcTBa;

2. 3aKOHOATeNbHO 3aKpennsieT CTPYKTYpPY rocyaapcTBa, ero MexaHusm, opmy,
NPUHLXN U Npefenbl AeaTeNbHOCTUN, KOMMNETEHLINIO FroCyapCTBEHHbIX OPraHoB U
JOJDKHOCTHbIX NN,

3. fiBNseTCa CpeACcTBOM OCYLLECTBAEHMSA 3a4a4 U PYHKLNIA rocynapcTBa;

4. 3aKkpennseT U peryanpyeT npaBoBOW CTAaTyC JIMYHOCTU, NMpeaesbl Focy4apCTBEHHOro
BMeLLaTeNIbCTBA B JIMYHYIO XXN3Hb HACeeHUs.

5. C nomollblo NpaBa onpeaenseTca BUA U Mepa rocyAapCTBEHHOIr0 NPUHYXXAEHUS,
BC/1€CTBME YEro OHO CTaHOBUTCSA NPAaBOBbLIM U KOHTPOJIMPYEMbIM.

NTakK, rocyiapCcTBO U NMPaBoO HEPACTOPXKUMBI.

O6Lasa cxeMa B3aMMOCBSI3M rocylapcTBa M NpaBa NpeacTaBieHa Ha pucyHke 1.



dopmynupyeT U SaKperuiseT IIpaBrJIa

IIPUHUMAET 3aKOHBbI, JIeATeJIbHOCTH OPraHOB
rapaHTUpyeT UX rOCYZIQpCTBa, ero
peasusau JTOJIZKHOCTHBIX JIUIL]

Puc. 1. B3anMocBA3b rocygapcTea v npasa

3aKJs4yeHue

B3auvmonencTBue rocygapcTea v rnpasa NposBaseTCs B PAa3HOCTOPOHHEM BJIMAHUN NX
Apyr Ha gpyra. Bosgencrtsue rocynapcTea Ha NpaBo COCTOUT B MePBYIO o4epelb B TOM,
4YTO OHO ero co3faeT, U3MeHSAET, COBEPLUEHCTBYET, OXPaHAET OT HapyLUeHUN,
npeTBopsaeT B XXWU3Hb. [10 cnosam H. HeHoBcku, «[1paBo popMumpyeTca npu HenpeMmeHHOM
y4acCTumn rocygapcTBa, OHO eCTb HEMNOCPEACTBEHHbIN MPOAYKT, pe3ynbTaT
rocygapCTBeHHOW OeATEeNbHOCTM».

KoHe4Ho, 6a30Bble NPUYMHBI NPaBa J1e)xaT He B FoCcyapcTBe Mo CyTU CBOEN, a B
coumanbHoM HeobxoamMocTu, NnoTpebHocTsax obulecTBa. Ho nocsie 0Co3HaHUS
rocyapCTBOM 3TUX NOTPebHOCTEN, OHO NEPEBOAUT UX Ha A3bIK OPUANYECKNX HOPM, T.€.
co3faeT, yuypexaaeT npaso. NMpaBoTBOPYECTBO - UCKIOYUTENbHASA NpeporaTuea
rocynapcTsa. [py 3TOM MMeeTCs B BUAY KaK aBTOPCKOE NPaBOTBOPYECTBO, TaK U
fenernpoBaHHoe.

FoCyapCTBO CaMoO yCTaHaBJ/IMBAET NPaBOBbIe€ HOPMbI UM CaHKLIMOHMPYET yXKe
nmeLwmnecs. OHo MOXXeT AeNernpoBaTb BO3SMOXXHOCTb NMPUHUMATb OTAE/bHbIE
HOPMAaTUBHbIE aKThl PA3JINYHbIM HErOCYAAPCTBEHHbLIM OPraHn3aLnaM, NnpuaaBaTb CUY
3aKOHa npeueeHTaM, oroBopam U cornalleHnsm. B KoHe4YHoOM cyeTe NpaBo UCXOAUT



BCE )Xe OT rocyfapcTBa Kak ouumnanibHOro npeacrtasmtens obuwectsa. Tak 4To 6e3 ero
BEOMa WJIN BOMPEKMN €ro BoJie «CBOE» MPaBO HUKTO CO34aTb HE CMOXXET. MIHaye Hesb3s
rOBOPUTb O CyBEPEHHOCTU BAACTH.

BanaHue npaBa Ha rocyfapcTBO He MeHee MHoroobpa3sHo. lNMpaBo npexxne Bcero
nerannsyeTt N KOHCTUTYNPYeET AeATeNbHOCTb rocyaapcTBa, onpenenseT ee obwme
npepensi, obecnevymBaeT KOHTPOJIb Ha[ 3aKOHHOCTbIO AeATEe/IbHOCTU, €e COOTBETCTBUE
cTaHpapTam. C noMoLLlblo NMpaBa 3akKpenasatTCa BHYTPEHHASA OpraHM3aumsa rocyaapcTea,
ero popMma, CTPyKTypa, annapaT MexaHu3M yrpaBsieHNs, CTaTyC U KOMMeTeHUns
pPa3JINyHbIX OPraHOB U OOJIXKHOCTHbIX JIUL, MPUHUWMN pa3aeneHnsa snacTen,
ohopMAITCA HeobXoAMMblE MHCTUTYTbI. [OCyAapCcTBO CO34aeT NpaBo N o
pernamMeHTauum cobCcTBeHHON OeATeNbHOCTMW.

Takum 06pa3oM, MOXKHO caenaTb BbiBOA, YTO MeXAy roCcy4apCTBOM 1 NPaBOM
CYLLLECTBYIOT CJIOXKHbIE N MHOIFOCTOPOHHNE B3aUMOCBS3N.

B pe3ynbTaTe paboTbl 6blIN U3yYeHbl NPobsieMbl B3aMMOCBA3M rocyNapCcTBa U Npasa,
BbISIBJIEHO BO3[E€NCTBME roCcyAapCTBa Ha NpaBo 1 BO3AeNCTBME NpaBa Ha rocyaapcTBo.
Taknm 06pa3om, BCe 3aa4M BbIMOJIHEHbI U LieNb paboTbl AOCTUTHYTA.
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